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CRIMINAL INVESTIGATION (IDENTIFYING PEOPLE) BILL 2001 
Second Reading 

Resumed from 27 March. 

HON RAY HALLIGAN (North Metropolitan) [7.51 pm]:  I spoke previously about my support for this Bill, 
which would not be unusual.  I quote from the second reading speech of Hon Nick Griffiths - 

Our proposed Bill was based largely on the previous Government's 2000 Bill to facilitate its expeditious 
introduction into Parliament. 

This is why members on this side support this Bill.  

My concern, when I spoke previously, was about the fact that people believe that DNA testing was a panacea, 
and it would be a catalyst, in every instance, for finding perpetrators of crimes.  Members would agree that that 
would not necessarily be the case, but DNA evidence would be a very good tool for identifying people who were 
near a crime scene.  The second reading speech further states -  

Identifying particulars such as DNA are extremely powerful tools that, along with other modern 
investigative methods, will greatly enhance the deterrence, timely investigation and prosecution of 
crime . . . The benefits of this legislation are many.  It will result in faster, less expensive investigations, 
allowing police resources to be allocated to other areas of need.  The formation of the database will act 
as a deterrent to criminals and promote guilty pleas, thus reducing the backlog in our courts and sparing 
victims from further trauma.  Importantly, the expected increase in the clearance rates for crime should 
improve public confidence in our justice system.  

If there is one thing that I do not totally agree with, it is the reference here to the justice system.  I do not believe 
that this legislation will necessarily improve public confidence in the justice system, though it will improve 
confidence in our policing system.  The justice system needs a great deal of change.  I refer to such factors as the 
sentencing matrix.  It is one thing to find a perpetrator, and quite another to bring him before the courts only to 
see him slapped on the wrist and sent out to repeat the crime.   

Although we all agree on the need to provide police with this extremely important tool, we are also aware that 
costs will be involved.  I will quote from report No 48 of the Standing Committee on Legislation, entitled 
“Forensic Procedures and DNA Profiling”.  Paragraph 14.1 on page 249 states - 

The experience in the United Kingdom indicates that DNA analysis and the database will result in long 
term net saving to the criminal justice system through a reduction in length of police investigations and 
trials and an anticipated reduction in recidivism.  Although difficult to quantify, these effects are 
nonetheless very significant in any discussion of resources, both human and financial, associated with 
forensic DNA evidence.  

Emphasising the need for the resources required to make the DNA database effective, the report goes on to say, 
at paragraph 14.2 - 

At a state level in the United States of America it appears that funding has created many difficulties 
with the practical implementation of DNA profiling and databases.  In 1996 the Canadian Solicitor 
General noted that whilst most American States had DNA database laws in place, in many cases the 
systems had not been established as:  

(a) the State legislature had not yet appropriated funds sufficient to implement the legislation; and  

(b) the State did not have the scientific and human resources required to collect and analyse 
samples.   

The State of Louisiana repealed its statute in 1993 because of the legislature’s failure to appropriate 
necessary funds.   

Further on, at paragraph 14.5 on page 258, the report states -  

Costs depend upon the number of persons likely to be sampled.  This in turn depends upon whether 
DNA and forensic profiling techniques are to be extended to persons who are suspected of committing 
an offence but who are not in custody, those charged with an offence and the Post Conviction Testing.  
The Committee emphasises that realisation of the benefits of DNA evidence will require a considerable 
funding commitment from the government to meet the costs of the collection, analysis and storage of 
crime scene and suspect samples and the establishment and operation of a DNA database.  
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Those three quotes from that report show that, while there is recognition of the wonderful benefits a DNA 
database can provide to the police, there is a need for appropriate funding.  I was very pleased to read, in the 
second reading speech of the Minister for Police, Hon Michelle Roberts, on 8 November last year, the following 
-  

I am confident that this Bill and the $22 million we have allocated to implementing this legislation will 
ensure that Western Australian police officers have access to the latest crime fighting forensic tools 
available. 

It is wonderful to be able to read those words, because, as I have shown in the quotes from the report, it is one 
thing to have the technology, but another to have the resources to bring it into effect.  The minister has obviously 
recognised this and has set aside $22 million for that purpose.  

A number of other issues are associated with a DNA database.  One question that has been raised in this 
Chamber previously is where do we start and where do we finish with DNA sampling; and should DNA samples 
be taken from people who are charged with a crime or are believed to have been party to a crime, or only from 
those who are incarcerated?  The argument has also been put that there should be DNA sampling from birth.  I 
am sure some people will agree with that, and others, including the Council for Civil Liberties, will suggest 
otherwise.  Certainly there is a need for appropriate checks and balances.  Nobody wants evidence of any 
description to be used inappropriately.  Therefore, it is important that appropriate checks and balances be in 
place and be continually tested and vetted to ensure that we do not have mistakes and that people do not 
perpetrate secondary crimes by virtue of that evidence.  However, that is possibly a debate for another day.   

I commend the committee members for their report.  Report No 48 has been with us for a while.  It is a 
particularly comprehensive report that provides not only very good recommendations but also much evidence in 
support of those recommendations.  

Although I have expressed my support for the Bill, I have some concern about an issue that Hon Simon O’Brien 
raised during the second reading debate.  Clause 93(2)(b) states that without limiting subsection (1), regulations 
may create offences with statutory penalties not exceeding $5 000.  Like Hon Simon O’Brien, I have a concern 
about the creation of offences within regulations.  I believe that if offences are be created - it may be better to use 
the word “identified” rather than “created” - they should be in the primary legislation, not the regulations.  That 
may be something the minister is prepared to argue one way or the other.   

I place on record the hypocrisy of the Government when it continually -  

Hon N.D. Griffiths:  It is almost unparliamentary to use that language, and it is certainly inaccurate.  

Hon RAY HALLIGAN:  It has certainly happened more than once.  The minister in the other place read the 
second reading speech on 8 November 2001.  It is now not only five months since that occurred but 14 months 
since the election, yet the Government continually uses the argument that people on this side of the House are 
holding up legislation.  The Government knows, and the general public will know shortly, because we will 
continue to tell it, that the Government is in control of the business of this House.   

Hon Kim Chance:  Can I have that in writing please!   

Hon RAY HALLIGAN:  There is more to it than that.  I can recall, as I am sure can other members, times when 
we were in government and had the control of the business of the House taken out of our hands. 

Hon Bruce Donaldson:  And we have not done that!  

Hon RAY HALLIGAN:  No, we have not.   

Hon Derrick Tomlinson:  No chance! 

Hon RAY HALLIGAN:  We have had no chance to do that.  That is very true.  However, more importantly, 
unlike members of the Government, we would not even contemplate that.  It matters not on which side of the 
House members opposite sit, they would dearly love to control the business of the House; and when they believe 
they can control the minor parties, they flex their muscles.  That is exactly what they have done in this case.  The 
minister in the other place has complained that members on this side of the House are not assisting in pushing 
this legislation through, when the Government has taken 14 months to reach this stage.  I support the Bill.   

HON N.D. GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [8.06 pm]:  I thank members 
who have spoken for their warm support for the Criminal Investigation (Identifying People) Bill.  I regret that 
Hon Ray Halligan has been a little cynical.  That is unlike him, because normally he is very generous and 
fulsome in his support of the Government.  I am very pleased that he supports the principles of the Bill.   
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Members raised a number of issues, and I will try to deal with those matters.  Hon Derrick Tomlinson raised the 
issue of what the Government was prepared to invest to ensure that the database reached the critical mass 
necessary for it to achieve the results anticipated and said that the Government had set aside a sum of 
$22 million over three years.  Hon Ray Halligan also mentioned that sum.  It is believed that sum will ensure the 
smooth introduction, implementation and operation of the legislation.   

Another point that was raised was the perceived relationship between the forensic division of the Police Service 
and those responsible for processing DNA samples and managing the DNA database, and the possibility that 
those processes would be put out to tender.  I am advised that the police do not plan to have any involvement in 
the processing of DNA profiles or the management of the DNA database, and that the legislation specifically 
excludes police from the management of the database.  I refer to clause 80 on page 70 of the Bill.  The police 
will continue to collect DNA samples from crime scenes and persons suspended or guilty of committing offences 
and will deliver those samples to the PathCentre for analysis. 

Hon Derrick Tomlinson:  What will the PathCentre do? 

Hon N.D. GRIFFITHS:  The PathCentre will extract the DNA profile from the submitted material and place it 
onto the national criminal investigation DNA database in Canberra. 

Hon Derrick Tomlinson:  I do not want to delay the process, but I want to ensure that it is decided by 
government that PathCentre will be the agency responsible for processing data on DNA analysis. 

Hon N.D. GRIFFITHS:  That is right.  It will pass that on to the national criminal investigation DNA database in 
Canberra.  The national criminal investigation DNA database will be operated by the CrimTrac agency.  The 
matching of DNA profiles will occur within that database.  All profiles entered onto the national criminal 
investigation DNA database will be anonymous.  Only a DNA profile and an identifying number will be 
recorded.  I am advised, however, that the Government may go to tender for the analysis of samples that will not 
be led as direct evidence against an individual.  There are moves afoot to collocate the PathCentre in the new 
police complex at Midland.  However, the management of that will remain independent of police under the 
auspices of the Minister for Health. 

[Quorum formed.] 

Hon N.D. GRIFFITHS:  I thank Hon Bruce Donaldson for allowing me the opportunity to rest my voice for a 
few moments while the quorum was called. 

A further point was made about the right of access to samples by the sample donor.  Clause 9 page 9 of the Bill 
specifically covers this.  I am advised that the modern method of taking samples is to transfer the sample to FTA 
paper.  When I was first advised of that I said that I did not know what FTA paper was.  I am advised that it is 
Flinders Technology Acquisition paper.  It is chemically treated paper that preserves the sample without the need 
for refrigeration. 

Hon Derrick Tomlinson:  Surely, that will depend on the nature of the sample. 

Hon N.D. GRIFFITHS:  No doubt it will.  However, it will enable small pieces of the card containing the sample 
material to be supplied to the defence when requested.  Clearly the relevant technology will apply only in a way 
that it can work. 

Hon Derrick Tomlinson:  If it were a fluid, blood or saliva, it would be a dry sample.  However, it would be 
difficult to transfer a root of hair to paper. 

Hon N.D. GRIFFITHS:  Hon Derrick Tomlinson may be right. 

Hon Derrick Tomlinson:  I think I am. 

Hon N.D. GRIFFITHS:  The use of DNA is set out in the Bill.  I refer the member to clause 75.  

Hon Bruce Donaldson raised issues concerning the Bill that existed in 2000.  The Commonwealth had problems 
with 11 areas of the 2000 Bill which are: a range of offences that would trigger the collection of DNA samples; 
the treatment of a buccal swab as being non-intimate; application of a less robust criteria when a police officer 
could request a sample; suspect being informed regarding the nature of the procedure; non-recording of 
information provided to a charged suspect; non-provision of part of a DNA sample to enable independent 
analysis; lack of provision for suspects and prisoners to consent in the first instance; restriction of the type of 
procedure to be performed on a prisoner to be that of a buccal swab unless impractical to do so; lack of any 
automatic destruction obligations on police; lack of any express acknowledgment of the interstate use of forensic 
material when differing legislative provisions apply to the material; and variances in the matching tables.  Hon 
Bruce Donaldson raised the concerns of the federal minister, Senator Chris Ellison, about amendments necessary 
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for Western Australia to be considered eligible to participate in CrimTrac.  I am advised that there was never any 
question about Western Australia’s ability to participate in CrimTrac as such.  However, Senator Ellison said 
that he believed that, due to the discrepancies between the draft WA Bill and the commonwealth legislation, he 
may have some difficulty justifying prescribing the WA laws.  He said that it was possible that the regulations 
prescribing such WA laws would be disallowed in the Senate.   

The question was asked whether a person on parole was included in what is known as the back capture, the 
collection of samples from convicted persons within the Department of Justice system under schedule 1 of the 
Bill. 

Clause 4(1) of schedule 1 on page 83 deals with back capture, including persons incarcerated or on early release 
or persons within the community on various orders and people in custody on an order issued pursuant to the 
Mentally Impaired Defendants Act.  Hon Bruce Donaldson raised quite a few issues in his speech.  That is not 
surprising given his chairmanship of the Standing Committee on Legislation, which investigated these matters in 
the last Parliament.  He asked whether a convicted burglar who may be sentenced only to nine months 
imprisonment would be captured by the Bill.  I am advised that the answer is yes.  Clause 3 on page 6 contains 
the definition of a serious offence.  If the statutory penalty for the offence is 12 months or greater, then it is a 
serious offence, regardless of the fact that a lesser penalty may be imposed on the offender. 

Hon Simon O’Brien raised a number of points, in particular a matter referred to by Hon Ray Halligan; namely, 
the problems that Hon Simon O’Brien had with clause 93.  There is a view that offence provisions in a Bill 
should be included in the principal Bill rather than in regulations by delegated legislation.  It is not surprising 
that Hon Simon O’Brien raised that concern, given his knowledge and great love of serving on the Joint Standing 
Committee on Delegated Legislation.  It is a fair point that must be considered.  However, a number of offences 
should be encapsulated in regulations, particularly offences of a minor nature, so that Parliament can achieve the 
aim of the principal Bill.  The most common example is the Road Traffic Act that sets out a number of offences 
but the Road Traffic Code sets out a significant number of misbehaviour offences by way of regulation.  The 
proposition is that if all possible offences envisaged under a Bill were contained in the principal Bill, the 
operation of the Bill would become unwieldy.  More to the point, Parliament would be required to pass a number 
of amendments to minor offence provisions, which would impact heavily on the workload of Parliament.  I do 
not want to venture into a debate about how long it takes to pass legislation, but Parliament operates with a 
limited amount of time.  I am advised that 13 amendments were made to the Road Traffic Code in 2000; that 
could have resulted in 13 Bills.  It is unlikely that there would have been 13 Bills but there could have been a 
number of Bills. 
The issue of DNA being a tool and not a panacea was raised by Hon Ray Halligan; that is a fair point.  DNA is 
not a panacea; it is an investigative tool that has the potential to identify perpetrators of serious crimes in the 
community and is capable of proving a person’s innocence.  That is a very important use of DNA.  Members 
may have read of instances in other jurisdictions where people have been convicted, yet they were found to have 
been perhaps not wrongfully convicted but innocent when DNA investigative techniques were applied to their 
circumstances.  A person, although innocent, can be convicted because the trial was conducted properly 
according to the evidence put before the court. 
Hon Bill Stretch referred to the cost of refrigerating samples.  I also have difficulty with commonwealth matters.  
I am advised that commonwealth matters and the question of funds have been dealt with. 
Hon Giz Watson raised a number of issues.  She expressed concern about the ability to plant a person’s DNA in 
a “fitting up” process.  It is possible for a person’s DNA to be planted in an attempt to implicate that person as 
the perpetrator of a crime.  However, that is true for many aspects of evidence, not only DNA.  DNA is merely 
part of the evidentiary train.  Ultimately, we are dealing with human beings about whom nothing is perfect; 
however, the member made an interesting and proper point.  My advice is that a person will not be convicted on 
DNA evidence alone; there must be other evidence.  I suppose that would apply to each case on its merits. 
Hon Derrick Tomlinson:  It would be pretty damning if DNA put you at a scene of the crime. 
Hon N.D. GRIFFITHS:  We can speculate.  A business card with fingerprints at the scene of a crime could be 
equally damning.  There are many examples of damning evidence.  The member asked whether the process 
would be dealt with properly.  That is a valid concern but it does not mean that we should not proceed with this 
very useful tool which, properly used, will be of enormous benefit to the community.  Ultimately, we are talking 
about the use of power.  Power is capable of being abused and, to put it mildly, it is extremely regrettable when 
that occurs.  However, people can be “fitted up” irrespective -  
The DEPUTY PRESIDENT:  Order!  Conversations behind the minister are making it hard for members to hear 
what is happening in the Chamber. 
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Hon N.D. GRIFFITHS:  Issues such as planting of evidence and the like arise independently of DNA.  That is 
about as far as I can take that point. 
An issue was raised about lowering the barrier from serious offences carrying a penalty of five years or more 
imprisonment to offences carrying a penalty of 12 months or more imprisonment.  The Government is mindful 
of trends in that context in countries such as the United Kingdom, Canada and the United States, which are 
moving to include lesser offences.  The view is that the lowering of the barrier will produce better results.  There 
is an example in the United Kingdom of a DNA sample being obtained from a person who was involved in a 
drink-driving offence, which resulted in the offender being brought to justice for the murder of a child that had 
occurred some years previously.  Also, in keeping with the trend, I am advised that the South Australian 
Attorney-General has recently sought to lower the threshold to trigger the collection of DNA in the South 
Australian jurisdiction from all persons in the prison system, not only those convicted of offences with a penalty 
of five years imprisonment or more, as was previously the case.  The trend is to include more offences rather 
than to keep the threshold fairly high.  No doubt that does not satisfy members’ concerns, but that is the 
proposition.   

I note that Hon Giz Watson gave an interpretation of section 236 of the Criminal Code on when it can be said 
that a person is charged with an offence.  That is a good point.  It is a grey area and needs to be addressed.  I am 
advised that my colleagues who have the primary responsibility for addressing that aspect are giving it 
consideration.   

On the progress of this legislation, there was extensive consultation and due regard was paid to the report of the 
Standing Committee on Legislation, and I made reference to that report in my second reading speech.  
Consultation took place with members of the judiciary, the State Coroner, the Ombudsman and the Police 
Service.  A presentation was made to the District Court judges conference and there were demonstrations of 
police DNA sample collection procedures to the Chief Judge and another judge of the District Court.  No 
consultation occurred with members of the legal fraternity generally.  I note that Hon Bill Stretch looks pleased 
with that. 

Hon Bill Stretch:  The thought of buccal swabbing all the judiciary and the legal profession amused me. 

Hon N.D. GRIFFITHS:  The first time I heard of a buccal swab technique was from Hon Bruce Donaldson.  I 
thought he was going to require all members in the Chamber at that time to give a sample.  He was very 
enthusiastic about it. 

Hon Bill Stretch:  We shared your concern! 

Hon N.D. GRIFFITHS:  My concern at that stage was that Hon Bruce Donaldson might administer the test to 
everyone.  He is a gentleman, and I am sure it would have been a relatively gentle sample-taking procedure.  I 
was not attracted to the proposition in any event, and I am still not attracted to it.   

I am advised that a number of solicitors within government were involved in the overall considerations.  There 
was substantial and continuous dialogue between the Police Service, the Department of Justice and the 
PathCentre, which is ongoing.   

With regard to the barrier being lowered in the legislation currently before the House, one of the many 
considerations in reducing the capture to serious offences to which a penalty of 12 months imprisonment applies 
is to ensure that minor offenders, such as so-called peeping Toms who may move on to commit sexual offences 
against, say, children or women, are not inadvertently excluded from capture.  The proposed legislation provides 
that all persons who commit serious offences will be tested.  To do otherwise would lead to an ad hoc application 
of the law, with the potential for allegations of corruption to arise when less than favourable consideration was 
given to one person and not another.  The success of the database rests on the extent to which the database is 
populated.  There is a divergence from the Model Criminal Code Officers Committee model.  However, there 
have been a number of radical changes in the management and collection of DNA worldwide.  We are seeking to 
achieve the best possible legislation for Western Australia by taking into account those developments.   

The Government is very mindful of the time it can take to resolve major crimes.  We are all aware of some very 
significant horrible crimes that occurred in the 1990s, yet remain unsolved.  Therefore, one could argue that two 
years is too short a period for the retention of samples.  It is not necessary for the DNA database to contain data 
other than non-coding DNA, although the legislation does not seek to impose such a restriction.  I am advised 
that there is a danger in applying legislative restrictions on the technology that can be applied to the investigation 
of crimes.  If the Bill aims to restrict the means by which the latest technology can be applied, the Government is 
concerned that every advance made in the use of DNA might require legislation so that Western Australia can 
keep up with scientific advances.  Such advances may enhance the discriminatory power of DNA and improve 
the ability to both identify criminals and protect the innocent.  Members might be concerned that such a limit has 
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not been established by legislation, but a national agreement is currently in place so that the national criminal 
investigation DNA database operated by CrimTrac will accept only DNA profiles in the Profiler Plus format, and 
that format happens to use only non-coding DNA.   
The question was asked why Department of Conservation and Land Management officers are to be provided 
with powers enabling them to seek a person’s name, date of birth and address.  The Bill is concerned with not 
only DNA, but also obtaining the identifying particulars for investigative and prosecutorial purposes.  Currently, 
CALM officers rely on section 50 of the Police Act to obtain offender details.  As this Bill will have an effect on 
section 50 of the Police Act, CALM officers and others have been included.  In conclusion, I thank members 
who have spoken, and I thank the House for its anticipated support of the Bill.   
Question put and passed. 
Bill read a second time.   

Committee 
The Deputy Chairman of Committees (Hon Jon Ford) in the Chair; Hon N.D. Griffiths (Minister for Racing and 
Gaming) in charge of the Bill. 
Clause 1 put and passed. 
The DEPUTY CHAIRMAN:  Does any member want to speak to any clause before clause 17? 
Hon DERRICK TOMLINSON:  Perhaps to expedite this, because it is the Opposition’s hope that, with goodwill 
on both sides, this Bill will be dealt with expeditiously and will pass through the Committee stage well and truly 
before the end of this evening’s session, I will indicate the clauses on which I want nothing more than 
clarification: clauses 2, 5, 6, 9, and 17, to which an amendment is standing in my name, and clauses 19 and 95.   

Clause 2:  Commencement - 
Hon DERRICK TOMLINSON:  I want to emphasise that I will not make frivolous points to waste time.  I want 
some explanations.  Clause 2(2) states - 

Different days may be fixed under subsection (1) for different provisions.   

I can understand that in some legislation a proviso such as this is necessary.  Legislation most often requires 
regulations - subsidiary legislation - to be put in place before it can proceed.  That is so in this case.  Other 
legislation requires organisational structures, additional to regulations, to be put in place.  Those organisational 
structures may require different parts of the legislation to proceed at different times.  Other legislation may 
require physical facilities to be put in place before parts of the legislation can proceed.  Given the various 
requirements, it is understandable that some legislation will require a provision that parts of it will be proclaimed 
and proceed at different times.   

However, this legislation is a holistic entity.  Each part relates to the other.  The regulations, the physical 
facilities and the organisational structures are all necessary to be in place before this legislation can have effect.  
Given that, I would like the minister to explain why clause 2(2) is necessary; that is, that different days may be 
fixed under subsection (1) for different provisions.  Which provisions may require different days, because, as I 
read the Bill, it is a holistic entity that should proceed as a whole? 

Hon N.D. GRIFFITHS:  The member raises a valid point.  First, although this is not a substantive reason, I point 
out as a matter of record that it is becoming a drafting standard in legislation to provide for a degree of flexibility 
in the event that problems emerge.  However, in this case, different considerations apply to the back capture 
provisions as compared with the other areas.  The reason for that is that it is not envisaged that back capture will 
require the degree of training that will be required for police officers who deal with the other areas.  In particular, 
that flows from the repeal of section 50 of the Police Act, which requires a degree of training, and also of section 
50AA(1).  These are the matters set out in clause 5, schedule 2 of the Bill.  I am advised that section 50AA(1) 
deals with fingerprints and the like.  Therefore, the proposition is that a degree of training will be required, as 
distinct from the back capture arrangements.  That is the only explanation I can offer.  That seems sensible.   

Hon Derrick Tomlinson:  Do not apologise, because so far I accept your explanation. 

Hon N.D. GRIFFITHS:  I am not apologising; I am just trying to answer the question. 

Clause put and passed. 

Clause 3:  Interpretation - 
Hon GIZ WATSON:  I believe that this is the time to raise the issue of whether a buccal swab is to be defined as 
an intimate or non-intimate procedure.  I raised this matter in my second reading contribution.  It is a crucial 
aspect of this Bill.  I refer again to the forty-eighth report of the Standing Committee on Legislation, which dealt 
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with forensic procedures.  It is interesting to note that in paragraph 8.14 of that report, the committee quotes 
from its forty-sixth report and states - 

In its 46th Report the Committee noted that “It is accepted that taking a forensic sample is an invasive 
process and there should be some restrictions on the circumstances in which a sample can be taken, 
whether it is a buccal swab from the inside of the cheek, a blood sample or another type.” 

It seems to me that the driving force in determining whether a buccal swab will be defined as an intimate or non-
intimate procedure is who will be able to take the sample.  It seems that this Bill has been designed so that the 
higher safeguard of requiring a medically qualified person to take a buccal swab is not necessary.  It is 
interesting to note that a dental impression is considered to be an intimate procedure.  That obviously involves 
putting something in somebody’s mouth in exactly the same way as putting a swab into someone’s mouth to take 
a sample from the side of his or her cheek.  I cannot understand how one is defined as an intimate procedure and 
the other is not, when basically the procedures are similar.  They involve the same risks regarding the safety of 
whoever is carrying out the procedure, because if a person is not cooperative, the necessary force or the 
likelihood of someone having his or her finger bitten will be the same, whether it is a dental impression or a 
buccal swab.   

As I understand it, the Government has decided to view a buccal swab as a non-intimate procedure because that 
is the preferred methodology of the Police Service.  That is despite the 1995 model Bill defining the taking of a 
buccal swab as an intimate procedure.  It seems that the Government is viewing it as non-intimate for operational 
reasons; that is, so that appropriately trained police or civilian staff members can conduct the procedure.  The 
Greens do not consider that to be a good enough reason, and we will continue to argue that taking a buccal swab 
is an intimate procedure and requires the additional safeguard of it being taken by a qualified, medically-trained 
person.  That has the added advantage of police officers avoiding any suggestion of coercive behaviour or 
putting themselves at risk when dealing with an uncooperative suspect or offender.   

Is the buccal swab procedure included in the category of a non-intimate procedure for operational reasons?  Is it 
because the Police Service wishes to have minimal inconvenience when carrying out this procedure?  I 
acknowledge that the preferred method is to require the suspect to do the sampling himself.  Not everyone will 
cooperate in that way.  I argue that defining a buccal swab as an intimate rather than non-intimate procedure 
would provide a much greater safeguard. 

Hon N.D. GRIFFITHS:  I note what the honourable member said.  She pointed out that under this legislation the 
taking of a buccal swab is not considered to be an intimate identifying procedure.  In fact, the definition refers to 
it as a non-intimate identifying procedure.  Reference has been made to the safeguards in police practice and 
procedure.  That is the position.  It is considered that the procedure will be self-administered.  I refer to part 8 of 
the Bill, and specifically clause 56, which sets out who may conduct an identifying procedure.  It is considered 
that the appropriate method is for the buccal swab to be self-administered.  However, the legislation lists a 
doctor, dentist, nurse or other qualified person as people who may take a buccal swab.  The advice to me is that, 
combined with the fact that the procedure is intended to be self-administered, that is the appropriate practice and 
will do the job sufficiently.  

Hon DERRICK TOMLINSON:  I am cautious about this.  I was happy with the explanation until I heard the 
minister say that the intention is for the buccal swab to be self-administered.  I accept that taking a buccal swab 
is a simple procedure.  I have some reservations about the practice of putting things into a person’s mouth, and 
understand that it might be regarded as invasive, intrusive or intimate.  However, I accept the intention of the 
Bill and the national position that it is not an intimate procedure.  My concern is the minister’s statement that it is 
intended for a buccal swab to be self-administered.  Although it is a simple procedure, a buccal swab does not 
require only that the swab be wet with saliva, as is done by simply putting it into the mouth; tissue must be 
scraped from the inside of the cheek.  Unless that is done, the sample may be inadequate, in which case another 
sample must be taken or the procedure aborted.  It seems to me that although it is a seemingly simple procedure, 
unless a properly trained officer takes that sample, there could be some doubt as to the integrity of that sample 
when it is presented as evidence in a prosecution.  The legislation must be foolproof or contain fail-safe 
provisions so that there will not be a challenge to a procedure.  Even though the buccal swab procedure is 
simple, there could not be a challenge to it if the sample is taken by a properly authorised officer. 

Hon PETER FOSS:  I was disappointed by the minister’s explanation.  I think the question of intimacy has been 
clearly determined by the difference between taking a buccal swab and taking a dental impression.  Taking a 
buccal swab is very similar to taking a person’s fingerprints.  If a person does not cooperate in having his 
fingerprints taken, a degree of force and closeness of persons, which one might describe as intimate, takes place.  
I do not think anyone would describe a reluctant fingerprinting as an intimate procedure.  The critical difference 
between a dental impression and a buccal swab is that a person’s jaws do not need to be forced apart to take a 
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buccal swab, whereas they do for a dental impression.  A buccal swab simply requires the opening of the lips so 
that a person can reach inside the mouth to take the sample. 
Hon Derrick Tomlinson:  Even that may require force. 
Hon PETER FOSS:  That is the same with fingerprinting.  Many things require force.  If a person does not want 
to go along with an arrest, force and intimate contact between the person being arrested and the person making 
the arrest might be required, especially if the person making the arrest does not have handcuffs or other methods 
of restraint.  The first thing someone must do when arresting a person is put his hand on that person.  That is the 
classic way in which an arrest takes place.  The person must touch the other person and say, “You are my 
prisoner”.  That is an arrest, and at least a touching of the person is required.  If a person being arrested decides 
to do a bunk, the person making the arrest may have to give him a rugby tackle.  I played rugby.  I do not think 
we thought of it as an intimate procedure.  I suppose some people would regard the process of chasing after 
someone, grabbing him around the legs and skidding to a halt on top of him as intimate.  One way or another, a 
person with the appropriate mental set would regard that as an intimate practice.  Anything that requires force or 
one person to cooperate with another person by moving his arms, legs, body and head is intimate.  However, 
there is a world of difference between forcing a person’s jaws open and merely pulling the side of his mouth and 
reaching in to take a buccal swab.  I do not think any more intimacy is involved in that than is involved in many 
of the other procedures, such as arrest.   
I agree that a medical person should be required to force a person’s jaws open.  I do not know that anybody else 
would attempt it because of the risk of harm.  I certainly would not consider it.  When I did lifesaving I learnt 
how to force a person’s jaws open.  However, it is not a matter I would generally regard as being the usual 
practice of a police officer.  There are huge differences between the process Hon Giz Watson pointed out as 
being an intimate process and taking a buccal swab.  I do not accept that taking a buccal swab is an intimate 
procedure.  I argued this when we originally tried to amend a section of the Criminal Code and we ended up with 
all sorts of funny little things happening.  Various people who are still in this Chamber were associated with that; 
the minister might be able to tell us who they were, and he might even be one of them.   
Hon N.D. Griffiths:  This is guilt by association. 
Hon PETER FOSS:  Obviously the minister did not agree. 
Hon N.D. Griffiths:  You must have agreed because the legislation was passed. 

Hon PETER FOSS:  Members on the other side outnumbered us; I did not have much choice.  The reality is that 
the Government has made a good decision here.  I commend many of the decisions it has made that do not 
follow the model code.  I have never been a great believer in many of the things that came out of the Standing 
Committee of Attorneys General model code area, but this one in particular was a bit namby-pamby and silly.  I 
told the same two people at the Standing Committee of Attorneys General that if they really wanted to get a clear 
analysis of this whole process, they should read the report by the Standing Committee on Legislation, which I 
thought covered all the issues.  I did not necessarily always agree with its conclusions, and the committee could 
not agree either, but as an analysis of the whole area I have not come across anywhere a document as effective, 
as comprehensive and as excellent as that committee report.  The only trouble was that the wise men from the 
east could never believe that good can come from the west; they must go and look at themselves; they cannot 
just take the gift that has been presented to them by the Standing Committee on Legislation.  This is a marvellous 
opportunity to commend all members of that committee for an excellent presentation. 

Hon Bruce Donaldson:  And the staff. 

Hon PETER FOSS:  Yes, as well as the staff.  The committee did a brilliant job and it is a shame that perhaps 
nationally not enough credit was given to the work done by that committee, which was groundbreaking, 
especially as far as Australia was concerned.  My view differs from that put by Hon Giz Watson, and I am 
pleased to put my view on the record. 

Hon N.D. GRIFFITHS:  When I ask a question, I am obliged to provide an answer that I think is the state of 
affairs.  I note the point of view put forward by Hon Peter Foss.  That point of view was mirrored in the 
legislation and the provision to which I referred.  However, I have pointed out, and I am still advised that the 
practice the police envisage is that buccal swabs will be self-administered.  The view is that it is too risky to 
engage in that procedure, notwithstanding the fact that it is not an intimate procedure.  I am further advised that 
elsewhere in Australian jurisdictions the buccal swab is self-administered where it occurs.  If the buccal swab 
cannot be obtained then other matters will be examined. 

Hon GIZ WATSON:  I refer to page 6 of the Bill and the definition of “serious offence”.  What is captured for 
offences that carry a 12-month maximum penalty?  I understand this Bill will capture all people within the 
justice system, whether in prison or on remand.  Will this definition capture people who are in the justice system, 
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for example, for non-payment of fines, fraud or any other sort of basic offence, where DNA would not be linked 
to the offence?  I can understand when it is an offence against a person or where it is an offence and DNA is part 
of the evidence.  I cannot understand why someone who might be in the justice system for a non-aggressive 
crime, such as a white-collar crime, will be required to provide his or her DNA. 

Hon N.D. GRIFFITHS:  The trigger is the statutory penalty, not the sentence imposed.  If it is an offence which 
provides for a statutory penalty of imprisonment of 12 months or more, then that offender would be subject to 
the Act.  For example, a person may be convicted of an offence and receive a penalty of several months - the 
example was given of nine months - for burglary, but the statutory penalty for burglary can be far higher than 
nine months.  That is where it comes in.  It is a policy matter and it is considered to be appropriate. 

Hon GIZ WATSON:  I am well aware that it is the statutory penalty rather than the actual sentence.  What types 
of offences will be captured?  Is the minister capturing everybody in the justice system?  Why is it necessary to 
take DNA samples from people who have not paid their fines? 

Hon N.D. GRIFFITHS:  The trigger is the offence, not the sentence.  It is the intention to have this legislation 
operate as widely as possible where that offence trigger occurs, subject of course to the resources and how these 
matters develop.  The member refers to white-collar crimes.  We have some pretty serious white-collar offences 
and there is a view of human nature that just because people do one bad thing does not exclude them from doing 
another bad thing; they have decided to break the law.  The trigger is the offence, not the sentence. 

Hon GIZ WATSON:  So the minister is saying that it is the Government’s view that it is totally acceptable to 
take DNA samples from people who are in jail for non-payment of fines, for example? 

Hon N.D. GRIFFITHS:  No.  It is the Government’s view that it is appropriate to take DNA samples from 
persons who are convicted of offences that carry a statutory penalty of 12 months.  Non-payment of a fine is a 
separate matter entirely from a person who is convicted of a serious offence.  A serious offence is something 
which carries a statutory penalty of 12 months or more.  The non-payment of a fine is a different issue entirely. 

Hon GIZ WATSON:  I understand that this Bill, as it has been discussed in the public arena, will permit DNA 
samples to be taken from everybody who is in the justice system.  If people who have not paid their fines are in 
the justice system, how will this Bill not require them to provide DNA samples? 

Hon N.D. GRIFFITHS:  They must come under the trigger of a serious offence; the non-payment of fines is not 
part of that trigger.  

Hon GIZ WATSON:  Is the minister emphatically saying that people in the prison system for offences such as 
non-payment of fines will not be required to provide DNA samples?  That message has got lost somewhere in 
this debate, because it has been widely reported that everybody in the justice system will be included.  If that is 
not correct, I am happy to stand corrected.   

Hon N.D. GRIFFITHS:  If people are in the prison system for the non-payment of fines, I am advised that they 
are not caught by this Bill; the trigger is a serious offence.   

Clause put and passed. 

Clause 4 put and passed. 
Clause 5:  Public officers may be authorised to exercise powers - 

Hon DERRICK TOMLINSON:  This clause must be read in conjunction with schedule 2 of the Bill.  Public 
officers acting under other Acts or regulations made under this Bill may exercise powers under the Bill when it is 
enacted.  I refer to schedule 2, clause 2, which relates to the Conservation and Land Management Act, 
disregarding the Criminal Code; clause 4 of schedule 2, which refers to the Parks and Reserves Act, disregarding 
the Police Act; clause 6 of schedule 2, which refers to the Waterways Conservation Act; and clause 7 of schedule 
2, which refers to the Wildlife Conservation Act.  Under schedule 2, the public officers who may exercise 
powers under this the Bill when it is enacted, include Department of Conservation and Land Management 
officers, Water and Rivers Commission officers, and wildlife conservation officers, whom I assume are CALM 
officers.  It is interesting to note that Department of Fisheries officers are not mentioned, although they have far 
more coercive powers than police officers. 

Under schedule 2, the powers that public officers may exercise, including CALM officers and the Water and 
Rivers Commission officers, are restricted to personal information.  The powers available to those officers under 
existing law include that information provided for in clause 3; that is, a person’s name, date of birth, place of 
residence and usual place of residence.  Given clause 5 and given schedule 2, which extends a limited power to 
personal information for particular public officers under wildlife and conservation Acts, who will the 
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Government authorise to exercise powers under this Bill?  Who will identify particulars that are made possible in 
clauses 4 and 5 of the Bill?  

Hon N.D. GRIFFITHS:  The Government envisages that people involved in the administration of the prison 
system will come under this Bill.  I am not in a position to provide any other examples other than the one I have 
already given.  This Bill provides for a degree of flexibility if and when that should be required.  The member 
should please note that regulations can be disallowed, and often are these days.  

Hon DERRICK TOMLINSON:  Prison officers immediately spring to mind because it is expected that the back 
capture of DNA profiles will involve persons who are in prison for trigger offences, as the minister calls them.  
Prison officers are obvious persons, just as wildlife officers and Water and Rivers Commission officers are 
obvious persons who should have the same powers available to police officers to demand or require persons to 
identify information.  Why are prison officers and fisheries officers not contained in schedule 2?  Why is it 
necessary to have this open-ended provision that other public officers may exercise these powers by regulation 
rather than by statute, as is provided for in schedule 2 for the officers identified in that schedule?  

Hon N.D. GRIFFITHS:  Those areas listed in schedule 2, including Water and Rivers Commission officers and 
wildlife conservation officers who rely on section 50 of the Police Act.  The particular clause that the member 
dealt with is wider than that.  I have given an example and a reason for it, and I cannot add anything further to it.  

Clause put and passed. 
Clause 6:  Officer’s duty to identify himself or herself - 

Hon DERRICK TOMLINSON:  This clause is essential to protect the rights of citizens.  Just as a public officer, 
including a police officer, must have powers to request identifying information from any person who is 
reasonably suspected of misconduct, so too, it is desirable that citizens be protected from the abuse or 
misrepresentation of powers by police officers or persons who are not duly authorised.  Hence, clause 6 states 
that the officer has a duty to identify himself or herself.  However, I am concerned with clause 6(2), which states 
-  

(2) If an officer cannot comply with subsection (1)(a)(ii) or (1)(b)(ii) immediately, the officer must 
comply with it as soon as practicable.  

If a citizen is confronted by a public officer who says, “Here, here, here; who are you; where do you live; and 
when were you born?”, and the citizen is compelled to respond immediately or be apprehended, taken into 
custody and possibly charged, why should that officer not also be required to comply immediately, and why the 
provision “as soon as practicable”?  “Practicable” means when it can be done.  The public officer might say, “I 
will tell you who I am and what my rank is when I get around to it.  In the meantime, what is your name, where 
do you live and when were you born?”  I would suggest that the phrase “comply with it as soon as practicable” is 
unnecessary.  Why has the officer the latitude to say, “I will get around to it when I can” - as soon as practicable 
- when the person confronted must respond immediately? 

Hon N.D. GRIFFITHS:  It is a most interesting question.  It is necessary to be practicable when dealing with the 
investigation of offences and the administration of the law.  There could be circumstances in which clause 6(1) 
cannot apply.  An example is a police officer away from those identifying characteristics, perhaps at the beach, 
wearing his bathers and finding an offence occurring or suspecting that something is going on, and doing his or 
her duty and dealing with it.  In the end it is a matter of judgment.  I refer the member to clause 86, which deals 
with the admissibility of evidence.  In the end, these matters are determined by courts according to the evidence 
and the account that is given.  If I may put it in this way: if the officer concerned has behaved inappropriately in 
respect of clause 6, it would have evidential consequences.  It is not uncommon for our society to structure the 
balance more in favour of those enforcing the law than those to whom those enforcing the law have their 
attention drawn.  It is difficult to see how it could be otherwise.  We are not concerned here to make life 
unnecessarily difficult.  We are concerned to put in proper safeguards.  The view of the Government is that this 
proposed wording is a proper safeguard.  Sometimes things cannot be done immediately.  We do not want to 
impede proper policing unnecessarily.  I suppose that in life one cannot satisfy positions 100 per cent, and so it is 
with making laws. 

Hon DERRICK TOMLINSON:  If I may take the minister’s example of the police officer disporting himself on 
a beach wearing only bathers and being unable to identify himself - 

Hon N.D. Griffiths:  I do not think I used those words for my example. 

Hon DERRICK TOMLINSON:  Let us suppose that I am disporting myself on Swanbourne Beach sans bathers -  

Hon N.D. Griffiths:  I am sure you would have some identifying characteristics! 
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Hon DERRICK TOMLINSON:  I am sure I would, but the police officer or public officer confronting me may 
require of me, not identifying particulars, but simply my name, address, date of birth and where I usually live.  
Strangely enough, I do not have to be dressed in anything to give that information.  I do not require any sartorial 
splendour to give the answers required of me.  If that is so, why should the officer require anything more than the 
same sartorial splendour that I would have on Swanbourne Beach.  If he or she asks me my name, address and 
date of birth, why should he or she not be able to say to me, “I am Constable Plod of Cottesloe Police Station.  
My rank is this and my number is that.”  At any time after I have given my personal information, it can be 
checked.  I can be charged with giving false information if I have given false information.  Likewise, at any time 
after the event, the information given to me by the officer can be checked.  That person can likewise be charged 
with impersonating a police officer or giving false information.  Why is it necessary that the person apprehended 
or confronted be required to provide information immediately or hazard being charged, but the officer has the 
latitude of being able to comply as soon as practicable; that is, when it can be done? 

Hon N.D. GRIFFITHS:  The answer is contained in the examination of clause 6.  If the officer is a police officer, 
the officer is required to give the officer’s official details.  If the officer is a public officer, the officer is required 
to give the officer’s official details.  That is a requirement.  Subclause (2) deals with a police officer or a public 
officer not being able to comply with the second leg.  The second leg, if the officer is not in uniform, is to show 
the person evidence that the officer is a police officer and, similarly, if the officer is a public officer, to show the 
person evidence that the officer is a public officer.  The officers are required to identify themselves, but if they 
do not have the evidence on them and policing must occur, as soon as practicable they must show that evidence.  
It would be nice if everything happened automatically, but it is very difficult to see how this can be dealt with 
otherwise. 

Clause put and passed. 

Clauses 7 and 8 put and passed. 

Clause 9:  Samples of material to be provided on request - 
Hon DERRICK TOMLINSON:  Subclause (2) relates to the protection of the rights of the individual and 
provides - 

The section applies to a sample if - 

(a) there is enough of the sample to be analysed for the purposes of this Act and also by or on 
behalf of the person from whom the sample was taken . . .  

An essential element of the justice of tissue sampling for the purposes of DNA analysis is that both the 
prosecution and the defence must have access to the information.  The information is, first, the DNA profile that 
has been extracted from a sample taken from a suspect and, secondly, the sample itself.  Forensic science 
services in the United Kingdom require a sample of sufficient size to be taken so that part of it can be used for 
the generation of a DNA profile for the purposes of storage or matching with the DNA database and part can be 
preserved to be made available to the defence at any time.  The defence might then conduct its own DNA 
analysis if it wants to challenge the information provided in the DNA profile.  It is not sufficient that both the 
prosecution and the defence share the DNA profile or information; both must have access to the sample or a part 
of the sample to generate their own DNA information.   
I understand that in some circumstances the stain, tissue or whatever has been collected at the crime scene or 
from an offender is not sufficiently robust to allow part of the sample to be provided to the defence.  If it is not 
sufficiently robust to do that, the sample should be ruled invalid, inappropriate or unacceptable.  The defence and 
the prosecution must both have unfettered access to the DNA information and the sample of tissue from which 
that DNA information was generated.   

This subclause provides that the section applies to the sample if there is enough material.  If there is not enough, 
it is not an adequate sample for the purposes of forensic investigation.   

Hon BRUCE DONALDSON:  This concern was raised when the committee was writing its report, which is now 
a few years old.  The techniques available today allow a small drop of blood to be put on a card for storage and 
transfer to a microdot.  I see very few television programs, but the Medical Detectives on the National 
Geographic pay-TV channel is one I watch whenever possible.  What Hon Derrick Tomlinson said was correct 
four or five years ago.  However, what was not a sufficient sample then can now be amplified and only a very 
small amount of cellular material is required to raise a DNA profile.  Technology has moved on.  A buccal swab, 
or the DNA profile raised from such a sample, is sufficient to create umpteen samples.  I feel more comfortable 
these days looking at what is achievable, and advances in forensic science have been unbelievable.   
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Hon DERRICK TOMLINSON:  I do not want to argue with my colleague; what he has said is true.  Only a tiny 
amount of tissue is required to be collected from a crime scene using current technology.  In my second reading 
contribution I used the example of stains taken from the clothing of a victim of sexual assault and murder.  Even 
though the clothing had degenerated, using advanced technology the forensic officers were able to take sufficient 
stain to generate DNA information.   

That is the crime scene sample.  We are talking about a sample taken from a person.  A buccal swab 
inappropriately taken will not produce a sufficiently robust sample to provide useful tissue for both the 
prosecution and the defence.  It might be sufficiently robust using current technology to generate a DNA profile, 
but we are talking about a sample used to obtain the DNA profile of a person.  It is not the crime scene sample.   

Hon Bruce Donaldson:  I am fully aware of that.   

Hon DERRICK TOMLINSON:  There must be sufficient material for both sides to have equal and unfettered 
access.  

Hon N.D. GRIFFITHS:  Hon Derrick Tomlinson has properly raised this issue.  I agree with Hon Bruce 
Donaldson - science has moved on very significantly.  It is almost inconceivable that there would not be 
sufficient material.  In that context, we have the safeguards provided in clauses 85 and 86 dealing with the 
admissibility of evidence.  The 2000 legislation contained similar provisions.  If not enough material is collected, 
the public interest might be best served by the apprehension of the offender.  Given the science accurately 
presented by Hon Bruce Donaldson and the safeguards provided in clauses 85 and 86, although the member’s 
concern is proper and warranted, it is academic.   

Hon Derrick Tomlinson:  I hope you did not mean that in any pejorative sense. 

Hon N.D. GRIFFITHS:  There are a number of people with academic qualifications, including the Premier.  
Therefore, I could not have meant that as the member suggested I might have.  

Clause put and passed. 

Clauses 10 to 14 put and passed.  

Clause 15:  Applying for warrants - 
Hon GIZ WATSON:  The issue that is raised in this clause relates to the application for warrants requiring 
samples to be provided.  In my comments during the second reading debate, I indicated that the Greens (WA) do 
not consider that the level of supervision from a justice of the peace is adequate in this case and that the 
application should be to a magistrate.  I note that the Bill says that a judicial officer means either a justice of the 
peace or a magistrate, as the case requires.  The point has been made that a justice of the peace would be 
required to facilitate rapid access to warrants.  I have responded to that by saying that there is a provision that a 
magistrate is available on a 24-hour basis to deal with applications for search warrants.  Obviously this is in a 
similar category.  I note that the Bill also provides that if the suspect is a child or an incapable person, the level 
of oversight is provided by a magistrate.  If that is acknowledged to be necessary in those cases, I do not 
understand why a magistrate is not required to provide the authority for a warrant in all cases.  

Hon N.D. GRIFFITHS:  To restrict this provision to magistrates would impede the efficient operation of the 
legislation.  I forget the number of magistrates there are.  They are all very hardworking people, but there are not 
that many of them.  They can be very difficult to get hold of at the various times that police officers may need a 
judicial officer to carry out the functions envisaged by this clause.  Our society has used justices of the peace for 
centuries.  If the law is to operate efficiently, it is considered appropriate that that be the case.  

Hon PADDY EMBRY:  I add that the resident magistrate in Albany is also responsible for areas as far away as 
Katanning and Esperance.  That is a huge area.  

Hon N.D. Griffiths:  It is not just the time; it is the place as well.  

Hon GIZ WATSON:  In my initial comments, I referred to the 24-hour availability of magistrates, and I was 
thinking of restraining orders rather than search warrants.  Can the minister confirm that that is the case?  If it is 
the case, how can he argue that a magistrate is not available to provide the authority for an application for this 
kind of warrant?  

Hon N.D. GRIFFITHS:  I am advised that there are operational difficulties if a magistrate is to be on call for 24 
hours to deal with an application for a restraining order.  I note the point the member is making; that is, to go 
higher up the judicial ladder to deal with functions.  However, the fact is that justices of the peace are considered 
appropriate to carry out this function.  We want this provision to operate efficiently.  There are not that many 
magistrates and they are very expensive.  
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Hon GIZ WATSON:  If a magistrate is available on the telephone 24 hours a day to deal with restraining orders, 
what is the problem with that magistrate being available to deal with these matters as well?  The minister’s 
argument about the availability of a magistrate does not stand up at all.  

Hon N.D. GRIFFITHS:  The issue of the precise availability of a magistrate to deal with restraining orders is not 
part of the legislation.  However, I am aware of previous debates in which the Parliament decided that certain 
resources would be put into the provision of judicial officers to deal with restraining orders.  Unfortunately, there 
are many instances in which all too many applications for restraining orders are made.  If the member were to 
envisage what is sought to be dealt with in this legislation and the potential number of instances and consider the 
role of justices of the peace in everyday affairs such as search warrants and the like, she would not see the matter 
as sinister at all.  The fact that special provision has been made for restraining orders does not mean that that 
should apply across the board.  We are dealing with the efficient operation of the law.  Again, justices of the 
peace have been with us for centuries and the community accepts that they do a good job.  

Hon GIZ WATSON:  Once this Bill is passed and the Government pursues - I assume it will - the course that 
justices of the peace are the authority who will decide on the application of warrants, is it intended that justices 
of the peace will be informed about the use of DNA?  This area of investigation and the application of DNA is a 
relatively new area.  Will they be informed or educated in the nature of DNA evidence and the implications of 
using DNA?  What level of information will a justice of the peace have in understanding DNA evidence?  

Hon N.D. GRIFFITHS:  Earlier Hon Derrick Tomlinson asked me questions about clause 2, which deals with 
when certain parts of the Act will come into operation.  When the legislation is passed and is relevant to the 
functions to be carried out by justices of the peace, they will be educated on the legislation as a matter of course.  
I am advised further that it is intended that the appropriate level of training about what is involved in this piece 
of legislation will be carried out.  It would be a nonsense if it were otherwise, because justices and stipendiary 
magistrates are given very important responsibilities in this legislation. It is important that they be informed of 
those responsibilities and their implications.  I believe that I can with some confidence assure the member that 
that is how it will be done.  It is not a matter about which she should be concerned.  I note her implied point 
about a judicial hierarchy, but I have already answered that, at least in terms of the Government’s point of view.   

Clause put and passed. 

Clause 16 put and passed. 

Clause 17:  Definitions - 

Hon DERRICK TOMLINSON:  I move - 

Page 18, line 5 - To insert after “Part” - 

“identifying information”, in relation to a person, means - 

(a) any identifying particular obtained as a result of doing any identifying 
procedure on the person; 

(b) anything used in obtaining the identifying particular such as an impression, 
negative, sample or swab; or 

(c) the personal details of the person obtained when the identifying particular 
was obtained, 

and, for the purposes of this definition, it does not matter in what form the information is kept. 

If I can anticipate the minister’s answer, he will tell me that the definition that I want included in clause 17 is 
already included in clause 61 and referred to in clause 3.  I know that because when I read clause 19, I came 
upon the term “identifying information” after I had read a definition in clause 17 of “identifying particular”.  To 
determine what identifying information was, I went to clause 3, which referred me to clause 61.  The reason that 
I suggest that the definition contained in clause 61 should be in clause 17 is simply the elegant consistency in the 
structure of this Bill.  It is an elegantly constructed Bill that progresses from personal information to identifying 
particulars to identifying information.  At each stage of the progressive development from personal information 
to identifying particulars to identifying information, the clauses elaborate on or enumerate what is meant by 
personal information - name, date of birth etc; identifying particulars - samples of hair or tissues, including 
blood; identifying information, which is information generated from the identifying particulars; that is, from the 
sample.  That is the structure of the Bill.  However, in the detail of part 4, identifying particulars rapidly become 
identifying information in clause 19 after the definition of “identifying particular”.  Simply for the elegance of 
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the Bill and for ease of access for the reader, I suggest, to make it user friendly, that the definition should be put 
in clause 17.  My simple request is that the definition be put in the appropriate place in the Bill so that any reader 
has direct access to the information, without having to do the search that I did. 

Hon N.D. GRIFFITHS:  In the light of the elegant speech of Hon Derrick Tomlinson, the Government proposes 
to support the amendment. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Hon DERRICK TOMLINSON:  I am satisfied with the information I have been given so far, so I will agree to 
the Committee progressing to clause 92. 

Hon N.D. GRIFFITHS:  I have some amendments on the Notice Paper. 

Progress reported and leave granted to sit again, pursuant to standing orders. 
 


